
The case was referred to ITAT, where the ITAT observed that Article 14(a) deals with the payments for rendition of technical or
consultancy services which are ancillary and subsidiary to the application of enjoyment of a right, property or information for which a
payment was received. ITAT observed, that the services in question were independent services on standalone basis and hence, article
12(4)(a) didn’t come into play

ITAT also observed that there was nothing in substance to show that there was transfer of technology so as to satisfy the ‘make
available’ clause of Article 12(4)(b)

ITAT observed that payment of consideration would be regarded as “fees for technical/included services” only if the twin test of
rendering services and making technical know-how available at the same is satisfied which was not so in this case

Relying on the ruling of Delhi High Court in case of Guy Carpenter and Co Ltd. and Karnataka High Court ruling in case of De Beers
India, the ITAT rejected the invocation of Article 12(4)(b) due to an absence of ‘make available’ condition in this case

The ITAT also observed, that the tax rate which was more beneficial to the assessee would be the tax rate on which the income under
consideration would be taxed at. As the tax rate as per regular provisions were more beneficial to the assessee as compared to the rate
as per DTAA, the assessee would be charged at the rate of 10.3%.

CMA CGM Agencies India Private limited [TS-2-ITAT-2020(PUN)] dated 02.01.2020

Facts:

The assessee, an Indian Company, was engaged in the business as shipping agent.

The assessee claimed in its return of income, deduction for payment of software maintenance charges to CMA CGM, France (Parent
Company) which was disallowed u/s .40(a)(i).

Revenue contended that the payment was towards carrying out other business operations, as Royalty and for maintenance of software
as Fees for technical services liable for deduction of tax at source u/s. 195.

Aggrieved, the assessee filed an appeal before ITAT.

Issue:

Whether payment of software maintenance charges was liable for deduction of tax at source u/s. 195?

Held:

ITAT observed that it did not constitute Royalty under the DTAA as the amount paid were only for the use of the software for
assessee ’s own business purpose and not having any rights to copyright the same.

ITAT considered the Most Favoured Nation (MFN) clause and examined the limited scope of definition of FTS under Article 12 of the
DTAA between India and Portuguese and contends that the payment in the present case does not satisfy the requirement of `use of, or
the right to use, any copyright of software’, and further, that the parent company did not ‘make available’ any technical knowledge,
experience or skill etc. to the assessee hence not liable for deduction of tax at source.

Thus, the appeal was allowed in favour of the assessee.
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Hedging of Commodity Price Risk and Freight Risk in Overseas Markets (Reserve Bank) Directions, 2018

A.P. (DIR Series) Circular No. 16 dated January 15, 2020

Hitherto in terms of Hedging of Commodity Price Risk and Freight Risk in Overseas Markets (Reserve Bank) Directions, 2018, banks
were required to submit a quarterly report to the Chief General Manager, Financial Markets Regulation Department, RBI, in the format
provided in the said directions in the form of an excel file through email.



RBI has now directed banks to submit such quarterly report through Extensible Business Reporting Language (XBRL) accessible at
https://xbrl.rbi.org.in/orfsxbrl/ in the format provided by RBI.

Rupee derivatives at International Financial Services Centres (IFSC)

A.P. (DIR Series) Circular No. 17 dated January 20, 2020

RBI has decided to allow Rupee derivatives (with settlement in foreign currency) to be traded in International Financial Services
Centres (IFSCs), starting with Exchange Traded Currency Derivatives(ETCD).

Currency futures contracts may be listed on recognised stock exchanges at IFSCs subject to the Currency Futures in International
Financial Services Centre (Reserve Bank) Directions, 2020 (Notification No.FMRD.FMD.01/ED(TRS)-2020 dated January 20, 2020),
issued by the RBI.

Currency options contracts may be listed on recognised stock exchanges at IFSCs subject to the Currency Options in International
Financial Services Centre (Reserve Bank) Directions, 2020 (Notification No.FMRD.FMD.02/ED(TRS)-2020 dated January 20, 2020),
issued by the RBI.

Necessary amendments to the Foreign Exchange Management (International Financial Services Centre) Regulations, 2015 (Notification
No. FEMA. 339/2015-RB dated March 2, 2015) have been notified vide Foreign Exchange Management (International Financial Services
Centre) (Amendment) Regulations, 2020 (Notification No. FEMA.397/RB-2020) - Gazette Id no.CG-DL-E-17012020-215530 dated
January 16, 2020

Currency Futures (Reserve Bank) Directions, 2008 (Notification No.FED.1/DG(SG) - 2008 dated August 6, 2008) is amended vide
Currency Futures (Reserve Bank) (Amendment) Directions, 2020 (Notification No. FMRD.FMD.03/ED(TRS)-2020 dated January 20,
2020) and Exchange Traded Currency Options (Reserve Bank) Directions, 2010 (Notification No. FED.01/ED(HRK) - 2010 dated July 30,
2010) is amended vide Exchange Traded Currency Options (Reserve Bank) (Amendment) Directions, 2020 (Notification No
FMRD.FMD.04/ED(TRS)-2020 dated January 20, 2020)
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Samsung India Electronics Pvt Ltd [Delhi ITAT] Date of Ruling January 7, 2020

In the case of Samsung India Electronics Pvt Ltd (“the assessee”), Delhi ITAT deleted TP adjustment on account of advertising,
marketing and promotion expenses (AMP), interest on outstanding AE receivables and markup of 1-5% on the sale of fixed assets for
AY 2012-13.

With regard to the AMP adjustment the coordinate bench ruling in assessee’s own case for AYs 2005-06 to 2011-12 wherein similar
adjustment was deleted was followed. It was held that the scope and value of international transaction cannot be expanded beyond the
reimbursement received under Marketing Development Fund (MDF) Agreement to cover the entire gamut of AMP expenditure
incurred by assessee during the year.

Regarding the issue of TP adjustment in respect of interest accrued on outstanding receivables, it was held that the interest cannot be
recomputed treating a transaction as international transaction in case of sale and purchases based on each invoice. The ITAT noted that
“What is required to be done is to examine, by going through entire transaction between the AE and the non AE parties regarding the
payment pattern and to arrive at a decision as to whether there is any overt or covert scheme to transfer the profits by the way of
delaying the payments to the assessee by the AE and thus getting benefited”. It stated that “This pattern unless established by the
revenue, no adjustment on outstanding receivables can be made”, the ITAT hence deleted the addition observing that no such pattern
was established by Revenue.

On the third issue of TP adjustment on account of disallowance of mark-up of 1% to 5% charged by the AE on the sale of fixed assets,
ITAT opined that mark-up of 1% to 5% has to be allowed as it cannot be said that AE would be in a position to extend services to the




