
(d) the promoter indulges in any fraudulent practice

Clause 7 of model form of agreement under MOFA provide as under:

“On the Flat Purchaser committing default in payment on due date of any amount due and payable by the Flat
Purchaser to the promoter under this Agreement (including his/her proportionate share of taxes levied by
concerned local authority and other outgoing) and on the Flat Purchaser committing breach of any of the terms
and conditions herein contained, the promoter shall be entitled at his own option to terminate his agreement:

Provided always that the power of termination hereinbefore contained shall not be exercised by the promoter,
unless and until the promoter shall have given to the Flat Purchaser fifteen days (15) prior notice in writing of
his intention to terminate this agreement and of the specific breach or breaches of terms and conditions in respect
of which it is intended to terminate the agreement and default shall have been made by the Flat Purchaser in
remedying such breach or breaches within a reasonable time after the giving of such notice:

Provided further that upon termination of this agreement as aforesaid, the promoter shall refund to the Flat
Purchaser the instalments of sale price of the Flat, which may till then have been paid by the Flat Purchaser to the
Promoter but the promoter shall not be liable to pay to the Flat Purchaser any interest on the amount so refunded
and upon termination of this agreement and refund of aforesaid amount by the Promoter, the Promoter, shall be
at liberty to dispose of and sell the Flat to such person and at such price as the Promoter may in his absolute
discretion think fit.

Fact of the Case:

In the present case the complaint was filed to challenge the one sided clause of agreement for sale wherein it is
stated that upon termination of the agreement , the developer shall be entitled to forfeit 20% of the consideration
together with the amount of interest payable by the purchaser in the terms of agreement from the dates of default
in payment till the date of termination and refund the balance amount, if any to the purchaser without any
interest/compensation or claim for any damage or cost, charges or expenses whatsoever.

The allottees has relied on the judgement of Pioneer Urban Land and Infrastructure Limited V/s Govindan
Raghvan it was held by the Hon’ble Supreme Court that unfair clause in a contract where bargaining power of
the parties is unequal are not enforceable.

Further it is stated by the allottee that stipulation regarding forfeiture of amount is unreasonable and unfair and
the same is unfair trade practice as per Section 7 of RERA.

Further allottee has placed the reliance on judgment of Central Inland water transport Corporation Limited V/s
Brojo nath Ganguly (1986 ) 3 Supreme Court wherein it was observed that the constitution was enacted to ensure
to all the citizen of this country social and economic justice.

The hon’ble member-MahaRERA observed that clause to forfeit 20% of the amount of total consideration plus
interest on delay payment is one sided and therefore it is unreasonable, unfair. further it is observed that allottee
is entitled to get the refund of consideration after deducting tax amount and brokerage charges.

Conclusion:

The promoter shall refund the balance amount with Rs. 20,000/- towards the cost of complaint. However, there
was no direction as to interest on forfeiture amount retained by developer.

The charges of the amount shall be on the booked flat till satisfaction of the allottees claim.

The payment shall be subject to the period of moratorium specified by the authority from time to time.
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State Bank of India V/s.Anil Dhirajlal Ambani (ADA) ( Personal Guarantor) order dated 20.08.2020. NCLT,
Mumbai.

Application by the SBI against a Personal Guarantor of the CD for orders u/s 97(3) of the IBC, 2016

Mr. ADA has given personal guarantee (PG) in favour of SBI for loans taken by (RCOM) and (RITL). Both these loans
accounts became NPA. RCOM and RITL were undergoing (CIRP). In view of default, SBI invoked PG, notice not responded.
ADA had also provided PG to the Chinese Banks, they had initiated recovery proceedings in UK. ADA intimated to SBI that in
view of ongoing CIRP the PG will be rendered redundant. UV Asset Reconstruction Company has submitted a Resolution plan
for RCOM and Reliance Digital Platform and Project Services Limited for RITL and that both plans would discharge all the
liabilities hence invocation of Section 97 i.e. insolvency proceeding against the PG’s ADA, is uncalled for in the present
scenario. SBI has filed the application, based on the apprehension that the Chinese Banks might take steps to enforce Hon’ble
UK High Court’s Order by attachment or restraint of the ADA– PG’s assets in India and abroad. In view of the SBI filing of the
Petitions on 12.03.2020 the interim moratorium has come into force. Therefore, all legal actions proceeded against the ADA –
PG herein shall be stayed and the creditors of the ADA cannot initiate any legal action. 60(2) of the IBC provides PG can
simultaneously be filed even though CIRP is going on against the CD.

The Hon’ble Supreme Court has clearly held that notwithstanding pendency of the Resolution Plans, the PG can be proceeded
against u/s 60(2) read with sections 95 and 97(3) of the Code. Therefore Hon’ble NCLT in initiated proceedings U/s. 97 against
ADA without waiting for the the resolutions of RCOM& RTIL is achieved.

Note: Above order stayed by Delhi High Court vide order dated 27.08.2020. SBI has moved the SC seeking a vacation of the stay granted
by Delhi High Court on personal bankruptcy proceedings against ADA.




